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VS. 

THE  UNITED  STATES  TELEGRAPH 
COMPANY  OF  OHIO,  et  al 


Brief  for 
Plaintiff  on 
the  motion  for 
an  Injunction. 


The  Bill  was  filed  May  12th,  1865,  by  the  plaintiff,  a 
corporation  created  by  the  State  of  New  York,  and  a citizen 
of  that  State,  which  as  such  corporation  was  empowered  to 
construct  and  operate  lines  of  telegraph  from  Buffalo,  New 
York,  to  St.  Louis,  Mo,  passing  through  Cleveland,  Colum- 
bus and  Cincinnati. 

In  pursuance  of  this  authority  the  plaintiff  constructed  a 
line  of  telegraph  on  the  east  side  of  the  Roadway  of  the 
Cincinnati,  Hamilton  & Dayton  Railroad  Company,  and  by 
contract  dated  Nov.  30th,  1857,  the  plaintiff'  agreed  among 
other  things  to  furnish  to  the  Railroad  Company  one  line 
of  wire  on  the  said  line  so  erected  on  the  east  side  of 
Roadway. 

Afterwards,  on  the  29th  August,  1864,  another  contract 
was  made  between  the  same  parties  and  the  Atlantic  & 
Great  Western  Railroad  Company,  by  which  among  other 
things  the  said  Cincinnati,  Hamilton  & Dayton  Railroad 
Company  granted  to  the  plaintiff  “ exclusive  right  to  erect 
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a line  of  telegraph  of  one  or  more  wires  along  the  right  of 
way  from  Dayton  to  Cincinnati , for  and  daring  the  term  of 
20  years  from  the  date  of  said  agreement .” 

It  is  farther  provided  in  said  agreement  that  the  new  line 
so  granted  was  to  be  placed  on  the  opposite  or  west  side  of 
said  Roadway  from  that  side  occupied  by  their  existing  line 
of  telegraph,  and  that  it  should  be  set  on  or  near  the  outer 
line  of  the  right  of  way,  and  under  the  direction  of  the 
superintendent  of  said  Railroad  Company. 

in  virtue  of  the  right  so  secured,  the  plaintiff  commenced 
the  construction  of  said  new  line,  and  had  proceeded  so  far 
as  to  dig  holes  for  posts  along  the  whole  line,  when  the 
United  otates  Telegraph  Company  on  the  5th  April,  1835, 
commenced  proceedings  in  the  Probate  Court  of  Hamilton 
County,  against  the  Cincinnati,  Hamilton  & Dayton  Rail- 
road Company,  to  condemn  a line  of  telegraph  on  the  west 
side  of  said  Roadway  from  Dayton  to  Cincinnati. 

The  plaintiff,  hearing  of  said  application,  appeared  in  said 
Probate  Court,  and  by  petition  sought  to  be  made  a party 
defendant,  and  sustained  its  application  by  affidavit,  and  by 
the  exhibition  of  its  contracts  so  made;  but  the  United 
States  Telegraph  Company  opposed  the  granting  of  said 
petition,  and  the  same  was  overruled  : and  thereupon  a 
decree  or  judgment  of  condemnation  was  entered  on  the 
11th  April,  1865. 

Immediately  thereafter,  the  United  States  Telegraph  Co. 
commenced  the  construction  of  a line  on  the  west  side  of 
said  Roadway,  and  so  located  as  to  destroy  the  line  located 
by  the  plaintiff,  and  though  notified  of  the  right  of  the  plain- 
tiff to  the  exclusive  use  of  said  Roadway  for  telegraphing, 
and  of  the  actual  location  of  plaintiff’s  line,  is  proceeding  to 
complete  its  line,  with  the  purpose  of  maintaining  and 
operating  it  permanently. 

The  United  States  Telegraph  Company  has  put  on  file  a 
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paper,  called  an  answer,  but  not  sworn  to  or  otherwise 
authenticated  as  an  answer,  in  which  several  grounds  of  de- 
fense are  set  up,  viz. : 

1.  That  the  plaintiff  is  not  incorporated  as  a telegraph 
company  by  the  laws  of  Ohio,  and  therefore  can  acquire  no 
right  by  contract  or  otherwise  in  Ohio,  and  can  not  carry 
on  the  business  of  telegraphing,  in  Ohio,  because  that  is  a 
franchise,  only  belonging  to  the  companies  chartered  in 
Ohio  ; and  that  consequently  the  plaintiff  usurps  this 
franchise. 

2.  That  the  Cincinnati,  Hamilton  & Dayton  Railroad 
Company  had  no  power  to  confer  upon  any  company  not 
incorporated  as  a telegraph  company  by  Ohio,  the  right  to 
use  its  roadway  for  the  construction  or  use  of  lines  of 
telegraph. 

3.  That  the  contracts  between  the  plaintiff  and  the  Rail- 
read  Company  were  not  executed,  acknowledged  and  re- 
corded in  the  manner  required  by  the  laws  of  Ohio  for  deeds 
or  conveyances  of  land,  nor  was  the  line  of  plaintiff  on  the 
west  side  of  the  track  “ erected  ” at  the  time  of  the  location 
of  the  defendant’s  line  or  at  the  time  of  the  judgment  in 
condemnation. 

4.  That  plaintiff  with  the  purpose  of  monopolizing  the 
business  of  telegraphing  on  said  Cincinnati,  Hamilton  & 
Dayton  Railroad,  and  to  exclude  other  persons  or  corpo- 
rations therefrom,  entered  into  the  contracts  with  said 
Railroad  Company,  dated  Nov.  30th,  1857,  and  Aug.  9th, 
1864. 

5.  That  plaintiff  on  Nov-  1st,  1864,  had  a line  on  east 
side  of  said  Roadway,  but  without  authority  of  law,  which 
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line  was  and  still  is  sufficient  for  all  the  business  of 
plaintiff. 

6.  That  said  Railroad  right  of  way  is  of  an  average  width 

of  50  to  100  feet;  that  the  two  tracks  are feet  wide. 

That  the  space  in  width  required  for  a telegraph  line,  in- 
cluding the  arms,  does  not  exceed  5 feet 

That  there  is  a width  of  32  feet  between  the  line  of  tele- 
graph erected  by  defendant,  and  the  western  track,  which  is 
sufficient  space  for  the  erection  of  lines  of  telegraph  without 
interfering  with  Railroad.  That  18  inches  is  a sufficient 
space  between  wires. 

That  on  Nov.  1st,  1864,  plaintiff  had  only  tivo  wires  on 
their  line  on  east  side  of  Road,  and  there  was  and  is  suffi- 
cient room  on  that  line  for  three  more  wires.  That  the 
holes  dug  by  plaintiffs  on  west  side  are  for  a new  line, 
not  authorized  by  law. 

7.  That  defendants  were  incorporated  in  Ohio,  Dec.  3d, 
1864,  and  were  thereby  authorized  to  construct  lines  of 
telegraph  from  Cincinnati  to  Dayton. 

8.  That  on  the  25th  January,  1865,  defendants  in  order 
not  to  interfere  with  plaintiff’s  line  on  east  side,  did  locate 
their  line  on  the  west  side  of  Said  Railroad. 

On  the  26th  January,  1865,  defendants  instituted  pro- 
ceedings in  Probate  Court,  Hamilton  County,  to  condemn 
said  line.  That  plaintiff  on  7th  February,  1865,  appeared 
in  said  case  by  counsel  and  opposed  said  proceedings  and 
thereby  had  notice  of  the  location  of  defendant’s  line,  which 
proceedings  are  now  pending  in  Common  Pleas  of  Hamilton 
County. 

9.  That  on  10th  March,  1865,  a bill  was  pending  in  Ohio 
Legislature  on  the  subject  of  telegraph  lines  on  Railroads, 
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to  oppose  which  plaintiff  employed  counsel,  who  contended 
before  the  Judiciary  Committee  that  telegraph  lines  along 
Railroads  should  be  restricted  to  the  outer  edges  of  the 
Roadway,  and  thereby  induced  the  Committee  to  introduce 
a clause  in  the  bill  restricting  telegraph  companies  to  the 
space  of  5 feet  in  width  of  the  outer  limits  of  the  roadway, 
which  bill,  so  amended,  became  a law  March  31st,  1865. 

10.  That  in  view  of  said  5 feet  restriction,  the  plaintiff 

on  the  of  1865,  in  order  to  defeat  the  defen- 

dants in  their  location,  began  to  dig  holes  for  a line  within 
said  5 feet,  and  made  said  holes  not  in  a direct  line,  but 
zig-zag,  so  as  to  occupy  the  whole  space  and  unavoidably 
interfere  with  defendant’s  line,  unless  plaintiff  suspend 
their  wires  at  a higher  or  lower  elevation  than  the  wires  of 
defendants ; and  they  dug  said  holes  not  at  points  indicated 
by  the  Road  Superintendent. 

11.  That  on  the  — th  April,  1865,  defendant  having  so 
located  their  line  on  west  side  began  proceedings  in  same 
Probate  Court  for  condemnation,  and  on  the  — th  April, 
1865,  the  Court  decreed  that  defendants,  on  payment  of 
$1,000  damages  assessed  to  said  Railroad,  should  hold  said 
property ; and  defendant,  before  taking  possession , paid  said 
Railroad  Company  said  damages,  which  judgment  is  in  full 
force. 

12.  That  in  virtue  of  the  statutes  of  Ohio  May  1st,  1852, 
and  March  31st,  1865  aforesaid,  and  of  the  judgment  afore- 
said, defendants  have  erected  their  said  line,  and  have  not 
placed  it  so  as  to  interfere  with  any  other  line,  authorized  by 
laiv,  or  with  the  existing  line  so  unlawfully  held  by  plaintiffs, 
nor  inflict  any  other  injury  on  plaintiffs  for  which  defendants 
can  not  fully  compensate  plaintiffs  in  damages. 
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13.  That  defendants  claim  no  right  to  their  said  line  from 
any  grant  or  consent  of  said  Railroad  Company,  but  their 
title  rests  wholly  on  their  appropriation  under  said  acts  of 
May  1st,  1852,  and  March  31st,  18d5,  and  they  say  that 
at  that  time  said  land  belonged  to  said  Railroad  Company, 
and  not  to  the  plaintiffs. 


THE  AFFIDAVITS. 

The  affidavits  taken  by  plaintiffs  show  the  following  facts : 

That  the  plaintiff,  prior  to  December  last,  (a  date  anterior 
to  the  creation  of  the  United  States  Telegraph  Company,) 
intended  to  erect  a new  line  on  the  west  side  of  the  Rail- 
road track,  (j Bristol's  affidavit.) 

On  the  10th  March,  orders  were  given  to  commence  this 
line.  (. Bristol .) 

On  the  14th  March,  two  working  parties  of  plaintiff’s 
commenced  excavation  for  the  posts,  one  under  Hodk , the 
other  under  Boyle , and  they  were  ordered  to  keep,  if  possi- 
ble, 30  feet  from  the  west  line  of  rails  of  the  single  track 
part  of  the  road,  and  20  feet  from  the  double  track  part. 
Application  was  made  to  the  assistant  superintendent  of 
Railroad,  to  ascertain  the  exterior  west  line  of  Roadway,  but 
he  said  he  could  not  tell,  as  he  did  not  know  where  it  was. 
The  lines  of  fences  do  not  always  show  it,  as  some  fences 
are  within  10  feet  of  track.  About  all  the  holes  were  dug, 
and  where  not  dug  were  marked  by  stakes  along  the  entire 
line  before  the  United  States  Telegraph  Company  commenced 
its  line.  (Bristol-IloaJc-Bo yle.) 

These  holes  were  dug,  wherever  practicable,  at  the  exact 
distance  from  the  Railroad  tracks  stated,  except  one  section 
of  about  two  miles  in  length,  between  Hamilton  and  Dayton, 
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which  by  mistake  were  dug  about  10  feet  nearer  the  Railroad 
tra  ck.  ( Hoak-Boyle.) 

The  defendants  commenced  excavating  holes  for  their 
line  in  the  forepart  of  April. 

(Their  affidavits  show  they  began  near  Hamilton,  April 
10th,  and  at  Dayton,  April  19th.) 

The  foreman  of  the  working  parties  of  defendant  near 
Hamilton,  and  at  Dayton,  when  notified  by  our  foreman  that 
they  were  laying  their  line  so  as  to  destroy  our  line,  replied 
that  their  orders  were  to  destroy  or  pay  no  regard  to  our 
line.  ( Hoak , sen  -Hoak,  j xm.— Murphy— Me  Cartyi)  This  is 
admissible  proof.  See  2 Peters ’ Rep.  358  ; §th  do.  498. 

The  line  so  worked  and  constructed  by  the  defendants  is 
in  such  close  proximity  with  plaintiff’s  line,  that  both  lines 
can  not  be  worked.  In  some  places  they  intersect,  and 
generally  they  are  within  18  inches  and  less  distance  of  each 
other.  In  that  part  of  the  line  where  both  parties  have  put 
up  posts,  these  posts  stand  in  the  same  line  of  direction 
{Hoak— Stevens— Bristol— McCarty.) 

In  that  part  of  plaintiff  ’s  line  where  for  two  miles  the 
plaintiff’s  line,  by  mistake,  makes  an  offset  of  10  feet,  the 
defendants  have  made  the  same  offset,  and  laid  their  line  so 
close  to  plaintiff’s  as  to  interfere.  {HoaBs  2d  affidavit.) 

The  affidavits  taken  by  defendants  state  : 

That  the  Railroad  Company  advised  the  defendants  that 
if  they  wanted  to  have  a line  on  that  Road,  they  must  get 
it  by  judicial  proceedings. 

The  Railroad  gave  them  no  consent  or  authority.  {Kirk.) 

The  defendants  commenced  distributing  poles  for  their 
line,  along  Railroad  roadway,  before  the  plaintiffs  commenced 
digging  their  holes.  ( Dolphin-Kirk .) 

The  defendants  commenced  excavating  holes  for  their  line 
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at  Hamilton,  April  10th  ( Hine ),  and  at  Dayton,  April  19th. 
( Be  Losh .) 

Kirk,  President  of  defendants,  says,  that  McLaren,  Super- 
intendent of  Railroad,  told  him  he  had  directed  the  plaintiffs 
to  locate  their  new  line  as  near  to  the  outer  edge  of  roadway 
as  possible.  I directed  our  working  parties,  or  the  foremen, 
Hine  and  Dolphin,  to  locate  our  line  2J  feet  from  outer  limit 
of  right  of  way. 

Hine . My  directions  from  Kirk  were  to  lay  our  line 
2J  feet  from  outer  line  of  Railroad,  which  I did,  except  at 
Stations,  and  Gravel  Pit.  I began  above  Hamilton,  and 
assumed  that  the  Railroad  fence  was  the  outer  limit,  which 
was  from  27  to  30  feet  from  center  of  western  track. 

Smith  says  Mr.  Kirk  told  him  to  locate  the  line  2j  feet 
from  outer  edge,  and  io  pay  no  attention  to  the  holes  already 
dug  by  plaintiffs,  if  those  holes  were  in  the  way ; but  if  they 
were  on  one  side  to  avoid  collision  with  them  as  far  as 
possible. 

De  Losh . Was  foreman  of  working  party  for  United 
States  Telegraph  Company,  and  dug  the  holes  from  Dayton, 
south,  a distance  of  30  to  40  miles.  My  orders  from  Dol- 
phin were  to  dig  the  holes  outside  of  the  holes  already  dug 
for  W.  Union  Company. 

Used  a rope  to  measure,  with  a hook  at  one  end  to  attach 
to  west  line  of  narrow  gauge  track ; the  rope  or  cord  I un- 
derstood was  34  feet  long.  Dug  holes  at  the  end  of  this  rope 
except  where  it  extended  beyond  the  west  line  of  Roadway, 
and  then  we  came  nearer  the  rails  so  as  to  keep  within 
Roadway. 

Van  Vankmberg , another  foreman  of  the  United  States 
Telegraph  Company,  says  he  wras  directed  to  dig  the  holes 
2|  feet  from  outer  line  of  Road,  and  took  particular  pains  to 
keep  out  of  the  way  of  W.  Union  line ; thinks  the  poles  he 
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set  up  don’t  interfere  in  more  than  six  places  with  the  other 
line.  We  worked  with  a measured  cord  to  guide  us. 

There  is  a good  deal  of  testimony  on  both  sides  as  to  the 
distance  which  should  be  observed  between  lines  of  wire , 
which  varies,  according  to  the  testimony,  from  1 8 inches  to 
two  feet.  The  safe  and  proper  distance  between  two  inde- 
pendent lines  of  telegraph  is  quite  another  thing.  There 
must  be  room  on  each  side  of  the  holes  for  the  cross  arms  on 
which  the  wires  are  placed.  These  cross  arms  are  about 
5 feet  wide.  The  defendants  in  their  answer  admit  that  a 
width  of  5 feet  is  necessary  for  a line  of  telegraph,  and  the 
Statute  gives  that  width  as  the  space  to  be  condemned. 

ARGUMENT. 

With  this  general  view  of  the  pleadings  and  proofs,  I will 
proceed  with  the  argument  of  the  motion. 

It  will  be  noticed  that  the  theory  on  which  the  United 
States  Telegraph  Company  has  proceeded,  and  upon  which 
they  chiefly  rely,  is,  that  the  Western  Union  Company  had 
no  right  or  authority  to  erect  or  maintain  any  line  of  tele- 
graph on  this  Road,  and  especially  on  that  part  of  the  Road 
ivest  of  the  track.  They  do  not  deny  that  we  have  an  ex- 
isting line  on  the  east  side,  but  even  as  to  that,  they  say  it 
was  u without  any  authority  of  law.  (Page  8 of  Answer.) 

They  do  not  deny  that  we  entered  into  the  contracts  with 
the  Road  Company  set  out  in  the  bill,  the  first  of  which  had 
reference  to  the  line  on  the  east  side  of  Road,  and  the 
second  of  which  was  for  an  exclusive  line  on  the  west  side  ? 
but  they  say  these  contracts  have  no  validity, — and  so,  from 
first  to  last,  they  have  ignored  our  rights,  whether  secured 
by  contract,  or  in  our  actual  possession.  They  have  carried 
on  proceedings  in  condemnation  of  a line  on  the  west  side, 
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to  which  they  not  only  did  not  make  us  a party,  hut  resisted 
our  petition  for  the  privilege  of  being  made  a party.  They 
professedly  located  their  line  in  the  center  of  the  5 feet  on 
the  west  side  of  Roadway,  thereby  occupying  all  the  space 
in  that  distance  or  breadth,  allowed  by  law  for  condemna- 
tion, knowing  that  our  new  line  ivas  located  and  all  the  holes 
dug,  within  the  same  5 feet.  They  instructed  their  working 
parties  not  to  go  nearer  than  feet  of  our  line  purposely, 
but  not  to  regard  our  line  when  it  happened  to  be  in  the  way 
of  their  line. 

The  consequence  of  all  this  is,  that  the  \ two  lines  can  not 
be  worked ; one  must  give  way  to  the  other,  and  the  ques- 
tion is,  which  has  the  best  title. 

I will  now  proceed  to  consider  the  grounds  on  which  the 
respective  parties  rely. 

1st.  As  to  plaintiff's  case . 

There  is  no  demurrer  to  the  bill,  nor  any  thing  set  up  in 
the  answer,  against  the  right  of  the  plaintiff  to  have  an  in- 
junction, if  the  plaintiff  has  a valid  right  to  the  subject 
matter  sought  to  be  protected.  They  do  not  question  that 
we  have  pursued  a proper  remedy,  but  they  do  question 
our  title  or  our  right  to  have  any  remedy. 

Indeed,  no  question  can  be  made  as  to  the  remedy.  It  is 
a proper  and  usual  remedy  to  protect  an  interest  in  realty 
against  an  invasion  of  that  interest,  not  by  a mere  trespass, 
but  by  permanent  occupation.  It  is  a peculiar  remedy  to 
protect  an  exclusive  right  or  franchise , not  merely  from  ab- 
solute destruction  by  another,  but  from  participation  by 
another.  In  Osborn  vs.  Bank  U.  /S'.,  9 Wheat  841,  Chief 
Justice  Marshall  says,  “ The  interference  of  the  Court  in  this 
class  of  cases  has  most  frequently  been  to  restrain  a person 
from  violating  an  exclusive  privilege  by  participating  in  it 
But  if  instead  of  a continued  participation  in  the  privilege^ 
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the  attempt  he  to  disable  a party  from  using  it,  is  not  the 
reason  for  the  interference  of  the  Court  rather  strengthened 
than  weakened  ? ” 

The  case  made  by  the  hill  has  a double  aspect. 

1.  We  found  our  right  to  restrain  the  defendants  upon 
an  exclusive  right  to  the  entire  roadie  ay,  secured  to  us  by 
contract  with  Road  Company,  for  telegraph  purposes , and  on 
that  ground  claim  to  enjoin  the  defendants  from  the  con- 
struction and  maintenance  of  their  line,  whether  it  interferes 
with  our  new  line  or  not.  We  say  in  this  branch  of  the 
case,  that  they  interfere  with  our  exclusive  right,  and  that 
is  enough. 

2.  We  also  found  our  case  upon  the  interference  with  the 
new  line,  which  in  the  exercise  of  our  contract  right  we  had 
located,  designated,  and  in  part  constructed,  before  the  defen- 
dants got  their  judgment  in  condemnation ; for  whether  we 
had  an  exclusive  right  over  the  whole  breadth  of  Roadway 
or  not,  we  certainly  had  an  exclusive  right  to  this  line,  and 
a breadth  of  at  least  5 feet  occupied  by  it. 

If  we  prove  such  exclusive  right  as  is  set  up  under  the 
first  head,  it  will  not  be  necessary  to  look  into  the  affidavits 
upon  the  question  as  to  actual  interference  between  the  two 
lines,  for  then  any  line  is  an  invasion  of  our  right. 

I have  said  that  the  answer  does  not  deny  that  the  con- 
tract of  August  29th,  1864,  intended  to  secure  to  the  plain- 
tiff this  exclusive  right.  The  defense  is  that  the  contract 
itself  had  no  legal  validity.  But  if  this  intention  to  secure 
such  exclusive  right  had  been  questioned,  it  is  clear  that  it 
exists.  The  language  of  that  contract  is  that  the  Road 
Company  granted  to  the  plaintiffs  “ the  exclusive  right  to 
erect  a line  of  telegraph  of  one  or  more  wires  along  the  right 
of  way  of  the  Road  Company  from  Dayton  to  Cincinnati  for 
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and  during  the  term  of  20  years”  This  exclusive  line  was 
to  be  located  on  the  west  side  of  the  Roadway,  on  or  near 
the  outer  line,  under  the  direction  of  the  Road  superin- 
tendent. 

Now  it  is  perfectly  clear,  that  if  this  was  a valid  contract, 
the  plaintiffs  would  not  have  been  entitled  to  enjoin  the 
defendants  from  erecting  a line  any  where  on  that  roadway, 
although  no  steps  had  been  taken  by  plaintiff  towards  the 
erection  of  a new  line.  The  contract  gives  them  this  ex- 
clusive right  for  20  years,  but  does  not  compel  them  to  put 
up  a new  line.  The  exclusive  right  was  valuable,  not  only 
for  actual  use  by  the  erection  of  a new  line,  but  to  prevent 
the  erection  there  of  a competing  line. 

It  seems  to  me  our  case  is  perfectly  clear  for  an  injunc- 
tion, upon  this  ground,  unless  the  defendants  can  maintain 
the  objections  set  up  to  the  validity  of  the  contract. 

I will  now  consider  these  objections  in  the  order  in  which 
they  are  stated. 

1.  That  as  the  plaintiff  has  not  been  incorporated  by  the 
State  of  Ohio,  it  can  acquire  no  rights  by  contract  or  other- 
wise, for  carrying  on  the  business  of  telegraphing  in  Ohio, 
because  the  business  of  telegraphing  is  a franchise  in  Ohio, 
not  exercisable  except  by  charter  or  grant  frm  the  State. 

A corporation  chartered  by  one  State  may  carry  on  busi- 
ness, authorized  by  its  charter,  in  any  other  State,  unless 
that  business  is  forbidden  by  the  other  State  to  any  corpo- 
ration other  than  of  its  own  creation. 

Bank  of  Augusta  vs.  Earle,  13  Peters  521,  is  the  only 
authority  necessary  to  be  cited  on  this  point. 

As  to  the  business  of  telegraphing  in  Ohio,  it  has  never 
been  placed  in  the  category  of  a franchise  only  exercisable 
by  charter  or  grant  from  Ohio.  On  the  contrary,  a majority 
of  telegraph  lines  in  Ohio  belong  to  foreign  corporations,  and 
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such  corporations  are  taxed  in  Ohio,  and  their  lines  are 
protected  from  injury  by  the  penal  laws  of  the  State,  and 
the  mode  of  conducting  their  business  is  also  regulated  by 
Ohio  legislation. 

2.  That  the  contracts  are  void  because  the  Railroad  Com- 
pany was  not  authorized  to  confer  upon  any  telegraph 
company,  not  incorporated  by  Ohio,  the  right  to  have  a line 
of  telegraph  along  its  roadway. 

It  is  conceded,  by  this  objection,  that  a Railroad  Company 
may  contract  for  a telegraph  line  along  its  road,  provided  it 
contracts  with  a company  chartered  by  Ohio. 

I am  at  a loss  to  understand  upon  what  law  or  decision 
such  a distinction  is  made. 

If  a Railroad  may  grant  a line  for  a telegraph  to  a cor- 
poration of  Ohio,  why  can  not  it  make  a grant  to  a telegraph 
corporation,  not  chartered  by  Ohio  ? If  this  objection  has 
any  meaning,  it  must  rest  upon  the  idea  that  a foreign  tele- 
graph company  has  no  authority  to  contract  or  carry  on  its 
business  in  Ohio,  and  it  is  only  a repetition  of  the  first 
objection,  and  it  is  not  founded  on  the  want  of  power  of  the 
Road  Company,  but  on  the  want  of  power  of  the  telegraph 
company.  If  the  right  of  the  plaintiff  had  not  been  acquired 
by  contract , but  rested  on  condemnation , then  it  would  be 
subject  to  question,  for  the  right  of  condemnation  against 
an  owner  of  property  refusing  to  contract  or  to  consent  for 
a right  of  way,  is  not  given  to  any  telegraph  corporations, 
except  those  incorporated  by  Ohio. 

3.  The  next  objection  is,  that  our  right  secured  by  our 
contract  with  the  Railroad  Company  is  not  conferred  by  a 
formal  deed,  executed,  attested,  acknowledged  and  recorded 
with  all  the  formalities  necessary  to  pass  a legal  title  to  land 
xn  Ohio.  ^ 
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The  unsoundness  of  this  objection  is  so  obvious,  that  I 
can  scarcely  excuse  myself  for  giving  it  serious  attention. 

If  the  interest  in  the  realty,  or  the  easement  which  we 
claim,  was  of  that  nature  as  to  require  a grant  by  deed  to 
confer  a legal  title , which  by  the  way  it  is  not,  for  even  a 
parol  license  would  be  sufficient  followed  by  actual  user , yet 
we  must  not  forget  that  we  are  in  a Court  which  recognizes 
and  protects  equitable  rights. 

Again,  we  are  informed  by  very  good  authority,  and 
which  will  hardly  be  disputed  on  the  other  side,  that  a mere 
verbal  contract,  followed  by  possession  and  performance, 
though  for  the  sale  of  land , will  be  enforced  in  equity ; and 
that  especially  a written  contract,  which  contains  all  the 
terms  and  is  signed  by  the  parties,  is  a very  safe  thing  to 
rely  upon  in  a court  of  equity.  (See  Curwen  on  Abstracts 
of  Title , page  12,  sec . 10  ) 

4.  That  the  plaintiffs  entered  into  the  contract  with  the 
Railroad  Company  to  secure  a monopoly  of  the  business 
along  that  Road,  and  to  prevent  telegraphing  by  other  com- 
panies on  the  line  of  said  Road. 

Undoubtedly,  such  was  the  object  of  the  contracts,  so  far 
as  that  roadway  was  concerned.  That  was  the  exclusive 
privilege  for  which  the  plaintiff  paid  the  Road  Company. 
And  pray  what  is  the  objection  to  such  a contract  ? Where 
is  the  law  which  forbids  such  a contract,  or  the  public 
policy,  or  the  judicial  decision  ? 

It  is  simply  a contract  for  carrying  on  an  exclusive  busi- 
ness on  the  property  of  one  of  the  parties . It  does  not  fall 
within  the  class  of  illegal  contracts  in  restraint  of  trade, 
and  as  to  them,  a partial  restiiction  is  allowable. 

Besides,  this  exclusive  grant  to  the  plaintiffs  of  the  road- 
way for  telegraph  purposes  is  not  even  a monopoly . It  does 
not  exclude  absolutely  other  telegraph  companies  from  con- 
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demning  a line  over  this  roadway.  No  mere  contract  can 
work  such  an  exclusion,  or  impress  on  private  property  an 
exemption  from  being  condemned  for  a public  use , and  I 
agree  that  the  business  of  telegraphing  is  now  declared,  by 
statute  in  Ohio,  to  be  such  a public  use  as  authorizes  con- 
demnation of  private  property. 

I desire  upon  this  point  to  be  clearly  understood.  I ad- 
mit that  after  we  had  secured  by  contract  the  exclusive 
right  of  telegraphing  on  the  line  of  this  Road,  and  before 
we  had  located  our  new  line,  another  company  might,  if 
there  was  room  for  two  lines,  have  condemned  one  line,  leav- 
ing us  room  for  another  line ; but  such  proceedings  in  con- 
demnation must  have  been  against  us , the  owners  of  the 
entire  privilege,  and  not  against  the  Road  which  had  sold 
the  right  to  us. 

No  party  owning  the  thing  condemned  is  bound  by  the 
condemnation  unless  he  is  made  a party  to  the  proceedings. 
You  can  not  condemn  a right  vested  in  A by  a proceeding 
against  B. 

Our  statute  provides  for  a condemnation  in  proceedings 
against  the  “ owner  or  owners  of  the  property  sought  to  be 
appropriated.”  ( Swan  Critchfield  St  at.  311.) 

The  answer  states  that  when  the  Railroad  Company  was 
applied  to  by  the  defendants,  they  told  them  they  could 
grant  them  nothing,  that  they  must  get  their  line  by  law . 
Thereupon  the  defendants,  though  apprized  of  our  rights, 
brought  their  proceedings  against  the  Road  Company  alone, 
and  paid  them  $1,000  compensation  for  a privilege  which 
had  been  sold  to  and  paid  for  by  us  ! And  when  we  ap- 
peared and  asked  to  be  made  parties,  and  exhibited  the 
evidence  of  our  title , the  defendants  opposed  our  application, 
and  went  on  in  defiance  of  our  rights. 

But  furthermore,  at  the  very  time  they  obtained  their 
judgment  in  the  Probate  Court,  April  1 1th,  1865,  we  had 
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located  our  new  line,  dug  all  the  holes,  and  set  up  some  of 
the  poles. 

That  defined  and  located  line  by  our  telegraph  company 
was  beyond  the  powTer  of  condemnation  by  another  telegraph 
company,  and  that  line  was  located  on  the  5 feet  of  the 
western  side  of  the  Road.  This  no  doubt  was  the  reason 
why  the  defendants  have  totally  ignored  our  rights.  They 
saw  we  had  acquired  the  first  right , and  the  first  possession , 
and  therefore  they  must  set  aside  and  deny  our  rights,  or 
abandon  their  purpose.  A condemnation  of  any  part  of  the 
Roadway  outside  of  the  margin  of  five  feet  was  not  allowed 
by  law,  and  a condemnation  within  the  margin  of  five  feet 
could  not  be  made  for  the  reason  that  it  was  already  occu- 
pied by  our  Company.  The  law  does  not  allow  one  telegraph 
Company  to  condemn  the  line  of  another  telegraph  Com- 
pany, on  the  contrary  it  forbids  interference  with  it. 

The  plaintiff  therefore  has  a clear  case  upon  both  the 
grounds  set  up  in  the  bill. 

1.  To  enjoin  the  defendants  from  erecting  or  using  any 
line  on  the  Roadway,  whether  it  actually  interferes  with  the 
plaintiff’s  line  or  not,  on  the  ground  that  the  plaintiff  is  the 
exclusive  owner  of  the  right  of  telegraphing  on  that  roadway, 
and  that  there  have  been  no  proceedings  in  condemnation 
against  the  plaintiff. 

2.  To  enjoin  the  defendants  from  using  the  line  erected 
by  them  within  the  5 feet  of  margin , because  that  space  was 
actually  appropriated  to  the  line  located  by  plaintiff,  and  is 
destroyed  or  seriously  impaired  by  the  line  of  defendants. 

We  admit  that  the  plaintiffs  have  obtained  a judgment 
of  condemnation  for  a line  on  this  road  by  proceedings  in 
the  Probate  Court.  But  we  say  that  judgment  does  not 
bind  us,  or  take  away  our  rights.  Although  it  is  in  the 
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nature  of  a proceeding  in  rem , yet  it  is  void  as  to  us,  for  the 
reason  that  we  were  not  made  parties. 

In  BoswelVs  lessee , vs.  Otis,  9 How.  S.  C.  U.  S.,  p . 350, 
the  Court  says  : “ No  principle  is  more  vital  to  the  administra 

tion  of  justice  than  that  no  man  shall  be  condemned  in  his 
person  or  property  without  notice,  and  an  opportunity  to  make 
his  defence.  And  every  departure  from  this  fundamental  rule , 
by  a proceeding  in  rem  in  which  a publication  of  notice  is  sub- 
stituted for  a service  on  the  party , should  be  subjected  to  a strict 
legal  scrutiny.  Jurisdiction  is  not  to  be  assumed  and  exercised 
in  such  cases  upon  the  general  ground  that  the  subject  matter  of 
the  suit  is  within  the  power  of  the  Court.” 

The  proceedings  in  condemnation  under  our  statute  are 
not  wholly  in  rem.  They  are  also  in  personam , for  service 
must  be  made  on  the  owner  of  the  property  sought  to  be 
condemned.  No  such  service  was  made  upon  us,  nor  were 
we  allowed  “an  opportunity  to  made  our  defense.”  As  to 
us,  therefore,  this  judgment  is  a nullity. 

An  attempt  is  made  by  the  answer  to  set  up  a location 
of  their  line  in  January,  1865,  and  prior  to  the  time 
(March  14)  when  the  plaintiff  commenced  digging  the 
holes  for  their  new  line.  In  my  view  of  the  case  it  would 
not  help  the  defendants  if  they  should  be  able  to  show  a 
regular  prior  location,  for  whether  their  line  was  located 
before  ours  or  after  ours,  it  would  not  divest  our  prior 
right . 

But  let  us  see  what  foundation  there  is  for  this  claim  of 
a prior  location.  The  location  which  they  set  up  is  the 
preliminary  step  in  the  proceedings  of  condemnation,  and 
they  aver  in  the  answer  that  they  made  the  location  on  the 
25th  of  January,  and  on  the  next  day  filed  their  petition 
and  statement  for  condemnation  of  the  line  so  located,  in 
the  Probate  Court,  which  proceedings  they  say  are  now 
pending  in  the  Court  of  Common  Pleas  of  Hamilton 
County. 
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There  is  no  pretence  that  any  judgment  of  condemna- 
tion has  been  rendered  in  that  case. 

In  point  of  fact,  as  will  appear  by  copy  of  the  pro- 
ceedings, it  was  dismissed  by  the  Probate  Court  on  the 
ground  that  the  existing  statutes  of  Ohio  had  not  given  the 
power  of  condemnation  to  telegraph  corporations..  There- 
fore the  defendants,  after  amending  their  petition  so  as  to 
confine  the  proceedings  in  condemnation  to  Hamilton 
County , took  exceptions  to  the  judgment,  and  we  have  since 
heard  nothing  further  of  that  case. 

The  defendants  then  awaited  the  action  of  the  Legislature 
upon  a bill  which  happened  (!)  to  be  introduced  in  the  Leg- 
islature, to  give  to  Telegraph  Corporations  of  Ohio  the 
power  of  condemnation.  The  bill  became  a law  on  the 
31st  of  March,  and  on  the  5th  of  April  the  defendants  filed 
another  petition  in  the  same  Probate  Court  to  condemn  a 
line  “on  the  west  side’*  of  the  roadway  from  Cincinnati 
to  Dayton.  This  was  the  proceedings  in  which  the  judg- 
ment of  condemnation  was  rendered  on  the  11th  of  April, 
1865,  and  under  which  they  “first  took  possession’’  as 
they  say  in  their  answer. 

Now  in  point  of  fact  these  defendants  never  made  an 
actual  location  of  their  line,  until  they  began  to  dig  the 
holes  after  this  judgment.  Then  for  the  first  time,  they 
laid  their  line  by  measurement  and  dug  the  holes  as  they 
went  along.  They  had  no  right  to  make  a location,  or  to 
enter  upon  the  roadway  for  that  purpose,  prior  to  the 
passage  of  the  .net  of  March  31st,  1865.  Anything  done 
by  them  towards  an  actual  location  prior  to  that  date,  was 
simply  a trespass, — for  as  they  say,  they  have  never  had  a 
license  or  a grant  from  the  Railroad  Company,  or  from  the 
plaintiffs.  It  is  idle  therefore  to  talk  of  a location  made  in 
January,  1865.  At  best  that  was  a paper  location,  a con- 
structive not  an  actual  location,  made  under  a proceeding 
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not  authorized  by  law,  confined  only  to  Hamilton  County, 
and  actually  abandoned  (though  nominally  pending)  by  the 
commencement  of  new  proceedings  on  the  5th  of  April, 
1865.  Before  they  began  this  proceeding  the  plaintiffs 
had  commenced  the  construction  of  their  new  line,  and 
before  their  judgment  was  rendered,  the  plaintiffs  had  mark- 
ed and  dug  the  holes  along  the  entire  route.  All  this  had 
happened  and  all  this  was  known  to  the  defendants  before 
they  laid  out  one  inch  of  their  line,  and  before  they  dug  a 
single  hole.  They  say  that  they  ordered  their  line  to  be 
located  so  as  not  purposely  to  interfere  with  the  line  which 
we  had  located.  This  singular  pretence  of  a prior  location 
of"  their  line  is  therefore  wholly  unfounded.  In  addition  to 
all  this  it  clearly  appears  that  in  the  judgment  of  condem- 
nation rendered  on  the  11th  of  April,  the  property  or  line 
condemned  is  that  described  in  the  petition,  or  as  it  is 
called,  the  statement,  filed  in  that  case  April  5 th,  and  the 
very  terms  of  the  judgment  are  that  the  defendants 
“hold  the  lands  in  the  statement  mentioned  for  the  purpose  of 
erecting  lines  of  Magnetic  Telegraph , as  in  the  statement  men - 
tioned.” 

I have  now  considered  the  various  defences  set  up  in  the 
answer,  and  all  the  points,  so  far  as  we  are  yet  advised, 
relied  upon  in  defence  of  our  motion.  If  any  other  grounds 
are  taken  upon  the  hearing,  they  will  be  then  considered. 

HENRY  STANBERY, 

Counsel  for  Plaintiffs. 

June,  1865. 


